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(Style of Case)
PRETRIAL AGREEMENTS WITH OPPOSING COUNSEL*
Here is a list of pretrial agreements to try to reach with the other side before discovery
begins. These agreements will make life easier for both sides and do not advantage one side over
the other. Waiting until you are in the heat of battle to try to reach these agreements, one side or
the other will feel disadvantaged. Place a check mark in the “Agreed” column for all the
agreements that are reached. Any modifications or additions should be noted.
Item
No.

Description

Agreed

1.

As to any discovery dispute, the lead lawyers will try to
resolve by phone and no one will write letters to the
other, including letters attached as pdf's to emails: just
e-mails and phone calls. Each side will copy all of its
emails to the email group distribution list provided by
the other side

2.

Before depositions begin, we will try to agree on how
long the trial will last and ask the Court to give us a
firm trial setting and to establish the length of the trial.
Whatever time is allotted will be divided equally.

3.

Depositions will be taken by agreement, with both
sides alternating if possible and trying in advance to
agree upon the dates for depositions, even before the
deponents are identified. Each side gets a total of ___
hours to depose fact witnesses and only one of such
depositions can last more than 3 hours. This does not
include 30(b)6 depositions.

4.

At depositions, all objections to relevance, lack of
foundation, non-responsiveness, speculation or to the
form of the question will, if requested by the deposition
taker, be reserved until trial, so there will be no reason
for the defending lawyer to say anything other than to
advise the client to assert a privilege or to adjourn the
deposition because the questioner is improperly
harassing the witness.
If counsel violate this
agreement, the other side can play counsel’s
comments/objections to the jury

5.

The
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reporter/videographer, who they will urge to provide
specified services at discounted prices for the right to
transcribe all depositions.
6.

All papers will be served on the opposing party by email. For purposes of calculating the deadline to
respond, email service will be treated the same as hand
–delivery

7.

Documents will be produced on a rolling basis as soon
as they have been located and numbered; if copies are
produced, the originals will be made available for
inspection upon request.

8.

If the case is in federal court, the parties will seek an
order from the court, under FRE 502(d), providing:
Each side must initially produce electronically stored
information from the files of 5 custodians selected by
the other side during an agreed period of time. Only
documents that have a lawyer's name on them can be
withheld from production and only if they are in fact
privileged. Production does not waive any privilege and
documents can be snapped back whenever the
producing party recognizes they are privileged. After
analyzing the initial production, each side can request
electronic files from 5 other custodians. Beyond that,
good cause must be demonstrated.
Whether in federal court or not, the parties will
produce ESI in the native format kept by the producing
party, or in a common interchange format, such as
Outlook/PST, Concordance or Summation, so it can be
searched by the other side. If any special software is
required to conduct a search in native format and is
regularly used by the producing party, it must be made
available to the other side (at that side’s expense, if
any). The parties will produce a Bates numbered file
listing of the file names and directory structure of what
is on any CDs or DVDs exchanged. Either side may
use an e-mail or an attachment to an e-mail that came
from one of these previously produced disks by
printing out the entire e-mail (and the attachment if
they are using a file that came with an e-mail) and
marking it at the deposition or trial, and either side may
use application data (which was not an attachment to email–so it’s stand-alone on a CD or DVD) as long as
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the footer on the pages or a cover sheet indicates (1) the
CD or DVD from whence it came, (2) the directory or
subdirectory where the file was located on the CD or
DVD, and (3) the name of the file itself including the
file extension.
9.

If agreement cannot be reached on the form of a
protective order within 48 hours of the time they are
exchanged, both sides will write a letter to the Court
including each other’s preferred version and, without
argument, ask Court to select one or the other ASAP.

10.

All deposition exhibits will be numbered sequentially
X-1, X-2, etc., regardless of the identity of the
deponent or the side introducing the exhibit and the
same numbers will be used in pretrial motions and at
trial.

11.

The parties will share the expense of imaging all
deposition exhibits.

12.

We will exchange expert witness reports that provide
the disclosures required by the Federal Rules. Neither
side will be entitled to discovery of communications
between counsel and expert witnesses or to drafts of
experts’ reports. There will be no depositions of
experts unless an expert’s report is incomprehensible or
incomplete, in which case the party seeking
clarification is required to establish the same by motion
filed with the Court

13.

The production of a privileged document does not
waive the privilege as to other privileged documents.
Documents that the other side claims are privileged can
be snapped back as soon as it is discovered they were
produced without any need to show the production was
inadvertent.

14.

Each side has the right to select 20 documents from the
other’s privilege list for submission to the court for in
camera inspection.

15.

We will agree to a briefing schedule and page
limitations for all pretrial motions.

*These Pretrial Agreements have been suggested by Stephen D. Susman of Susman Godfrey and
Paul C. Sanders of Cravath, Swaine & Moore
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